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Truc M. Luu

tiuu@ropers.com
{213) 312-2078

November 30, 2005

VIA FIRST CLLASS MAIL

Commissioner for Trademarks,
1 P.O. Box 1451, Alexandria,
Virginia 22313-1451

Re: Opposition No. 91167057

Dear Commission of Trademarks:

Enclosed herewith please find the following:

1. Applicant’s Answer to Notice of Opposition;
‘: 2.

Motion for Suspension of Proceeding Pending Outcome of Federal Civil Action;
|
' 3.

Self-addressed, stamped acknowledgement card to indicate receipt of the above
referenced documents.

! Very truly yo

Emie E. Price
; Truc M. Luu
\

CERTIFICATE OF MAILING

- Thereby certify that this correspondence is being deposited with the United States Postal Service
| as first class mail in an envelope addressed to: Commissioner for Trademarks, P.O. Box 1451,

Alexandria, Viyginia 22313-1451 on the date shown below:

Truc M. Luu

—feus M- L
(Signature) }\/M A
eimba 7

(Date)

. Cc: Gary Tsai
" TML/ce
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\
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

DEREK & CONSTANCE LEE )
CORPORATION )
)
Opposer, )
)
v. )
) Opposition No. 91167057

) Inre Application Serial No 78/538163
)
KIM SENG COMPANY )
)
)
Applicant. )
)

Commissioner for Trademarks
2900 Crystal Drive
Arlington, VA 22202-3514

APPLICANT’S ANSWER TO NOTICE OF OPPOSITION

Applicant, KIM SENG COMPANY, by and through its counsel, for its Answer to
the Notice of Opposition in the above proceeding, states as follows:

1. Applicant admits the allegations of Paragraph 1 of the Notice of Opposition.

2. Applicant admits that USPTO records indicate that the Opposer, by
assignment, is the owner of Registration No. 2046157 for its “Que Huong” mark for
MEAT, SAUSAGE, PATE, HAM and PORK SKIN in International Class 029, issued on

March 18, 1997. Applicant has insufficient knowledge or information as to the truth of
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the remaining allegations set forth in Paragraph 2 of the Notice of Opposition and
therefore denies them.

3. Applicant admits that USPTO records indicate Registration No. 2046157
became incontestable on or about February 21, 2003.

4. Applicant admits that USPTO records indicate an assignrhent of
Registration No. 2046157 to Opposer was recorded with the USPTO on June 22, 2000
and is located at Reel 2103, Frame 0051 in the Trademark Office’s records.

5. Applicant has insufficient knowledge or information as to the truth of the
allegations set forth in Paragraph 5 of the Notice of Opposition and therefore denies them.

6. Applicant denies the allegations of Paragraph 6 of the Notice of
Opposition.

7. Applicgnt denies the allegations of Paragraph 7 of the Notice of
Opposition. Applicant’s mark is for general, non-refrigerated (vacuum-packed), shelf
food products, whereas Opposer’s goods are for refrigerated meat products.

8. Applicant has insufficient knowledge or information as to the truth of the
allegations set forth in Paragraph 8 of the Notice of Opposition and therefore denies them.

9. Applicant has insufficient knowledge or information as to the truth of the
allegations set forth in Paragraph 9 of the Notice of Opposition and therefore denies them.,

10.  Applicant denies the allegations of Paragraph 10 of the Notice of

Opposition.
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AFFIRMATIVE DEFENSES

In further answer to Opposer’s Notice of Opposition, Applicant asserts that:

Affirmative Defense No. 1:

The Notice of Opposition fails to state a claim upon which relief may be granted.

Affirmative Defense No. 2:

Opposer was aware of Applicant’s use of the mark “Que Huong” in connection
with general, non-refrigerated (vacuum-packed), shelf food products for a long time, but
failed to make any claim or assert any objection to such use. Accordingly, Opposer’s
claims are barred in whole or in part by the doctrine of acquiescence.

Affirmative Defense No. 3:

Opposer was aware of Applicant’s use of the mark “Que Huong” in connection
with general, non-refrigerated (vacuum-packed), shelf food products for a long time, but
failed to make any claim or assert any objection to such use. Accordingly, Opposer has
waived its rights to the relief in the Notice of Opposition by its own acts, conduct and
omissions.

Affirmative Defense No. 4:

Opposer was aware of Applicant’s use of the mark “Que Huong” in connection
with general, non-refrigerated (vacuum-packed), shelf food products for a long time, but
failed to make any claim or assert any objection to such use. Accordingly, Opposer’s

claims are barred in whole or in part by the doctrine of laches.
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Affirmative Defense No. 5:

Opposer was aware of Applicant’s use of the mark “Que Huong” in connection
with general, non-refrigerated (vacuum-packed), shelf food products for a long time, but
failed to make any claim or assert any objection to such use. Accordingly, Opposer’s
claims are barred in whole or in part by the doctrine of estoppel.

Affirmative Defense No. 6:

Opposer was aware of Applicant’s use of the mark “Que Huong” in connection
with general, non-refrigerated (vacuum-packed), shelf food products for a long time, but
failed to make any claim or assert any objection to such use. Accordingly, Opposer’s
claims are barred in whole or in part by the doctrine of waiver.

Affirmative Defense No. 7:

Applicant’s use of the mark “Que Huong” in connection with general, non-
refrigerated (vacuum-packed), shelf food products is consistent with prior rights granted
to Applicant for registered trademarks QUE HUONG, Registration No. 2099092 and
OLDMAN QUE HUONG brand, Registration No. 2311982, both of which are
incontestable. Accordingly, Opposer’s claims are barred due to Applicant’s consistent
use of the mark for general, non-refrigerated (vacuum-packed), shelf food products
similar to those for it’s incontestable marks.

Affirmative Defense No. 8:

Upon information and belief, the Opposer’s alleged trademark is in common use
by third parties unrelated to the Applicant and should receive only narrow, if any,

coverage.
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Affirmative Defense No. 9:

Upon information and belief, the Opposer’s alleged trademark is being used to

compete with and harass Applicant.

Affirmative Defense No. 10:;

The respective goods of the parties have been sold concurrently in commerce in
the United States for over fifteen (15) years and, to date, no instances of actual confusion
have been reported to Applicant. On information and belief, due to Opposer’s failure to
assert actual confusion in the Notice of Opposition, it is believed that Opposer has
similarly not encountered any such instances of actual confusion in the over fifteen (15)
years of concurrent use of the respective marks of the parties. Under the circumstances,
owing to the absence of any reported actual confusion for over fifteen years (15) of
concurrent use, it is submitted that confusion between the respective marks of the parties
as used for their respective goods is unlikely to occur.

Affirmative Defense No. 11:

Applicant reserves the right to rely on such other and further affirmative defenses
as may be supported by the facts to be determined through full and complete discovery
and to amend their Answer to assert such affirmative defenses.

/11
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WHEREFORE, Applicant denies that Opposer is entitled to the relief which it

seeks, and Applicant affirmatively asserts that it is entitled to registration of the mark

“Que Huong” on the Principal Register of the United States Patent and Trademark Office.

Therefore, Applicant requests the dismissal of Opposer’s Opposition No. 91167057, with

prejudice, and that Applicant be rewarded such other and further relief as the Trademark

Trial and Appeal Board deems proper.

Dated: November 30, 2005

Respectfully, submitted,
By:

ERNEST E. PRICE (SBN 163391)

TRUC M. LUU (SBN 227576)

ROPERS, MAJESKI, KOHN & BENTLEY
515 South Flower Street, Suite 1100

Los Angeles, CA 90071

Telephone: (213) 312-2000

Facsimile: (213) 312-2001

Email: eprice@ropers.com

Email: tluu@ropers.com

Attorneys for Applicant

CERTIFICATE OF MAILING

I hereby certify that this correspondence is being deposited with the United States Postal

Service as first class m

lin an envelope addressed to: Commissioner for Trademarks,
1a, Virginia 22313-1451 on the date shown below:

TTRUC M. Yy
(Signature)
NoV. %0'.74‘0(
(Date)
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Ropers Majeski Kohn & Bentley
A Professional Corporation

Los Angeles
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CASE NAME: DEREK & CONSTANCE LEE CORPORATION v. KIM SENG
COMPANY

ACTIONNO.: CV 05-3635 GPS (JTLx)
PROOF OF SERVICE

I 'am a citizen of the United States. My business address is 515 South Flower Street, Suite
1100, Los Angeles, CA 90071. Tam employed in the County of Los Angeles where this service
occurs. I am over the age of 18 years, and not a party to the within cause. I am readily familiar
with my employer’s normal business practice for collection and processing of correspondence for
mailing with the U.S. Postal Service, and that practice is that correspondence is deposited with
the U.S. Postal Service the same day as the day of collection in the ordinary course of business.

On the date set forth below, following ordinary business practice, [ served a true copy of
the foregoing document(s) described as:

APPLICANT’S ANSWER TO NOTICE OF OPPOSITION

(BY FAX) by transmitting via facsimile the document(s) listed above to the
fax number(s) set forth below, or as stated on the attached service list, on
this date before 5:00 p.m.

(BY MAIL) I caused such envelope(s) with postage thereon fully prepaid to
be placed in the United States mail at Los Angeles, California.

(BY PERSONAL SERVICE) I caused such envelope(s) to be delivered by hand
this date to the offices of the addressee(s).

(BY OVERNIGHT DELIVERY) I caused such envelope(s) to be delivered to an
overnight delivery carrier with delivery fees provided for, addressed to the
person(s) on whom it is to be served.

O 0 B ®

GARY J. NELSON
CHRISTIE, PARKER & HALE
P. O. Box 7068
Pasadena, CA 91109-7068

(Federal) 1 declare that I am employed in the office of a member of the bar of
this court at whose direction the service was made.

Executed on November 30, 2005, at Los Angeles,)California.
(Lwﬂuﬂa g&ab

CARMELA ELIAS

ENVELOPE(S):
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

DEREK & CONSTANCE LEE )
CORPORATION )
)
Opposer, )
)
v. )
) Opposition No. 91167057

) Inre Application Serial No 78/538163
)
KIM SENG COMPANY )
)
)
Applicant. )
)

Commissioner for Trademarks
2900 Crystal Drive
Arlington, VA 22202-3514

MOTION FOR SUSPENSION OF PROCEEDING PENDING OUTCOME

OF FEDERAL CIVIL ACTION

Applicant, KIM SENG COMPANY, by and through its counsel, requests

suspension of the foregoing proceeding pursuant to 37 CFR § 2.1 17(a). In support of its

- motion, the Applicant states the following:

1. On April 13, 2005, the opposer DEREK & CONSTANCE LEE
CORPORATION, filed a Complaint in Los Angeles Superior Court, Central Division
for several causes of action, including trademark infringement of the term “Que Huong”.

Applicant removed the action under 28 U.S.C. § 1331 on May 16, 2005 to the United
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States District Court, for the Central District of California, Case No. CV 05-3635 GPS
(JTLx) (“the Civil Action”). The Complaint is attached as “Exhibit A”. -

2. On May 20, 2005, Applicant answered the Complaint and counterclaimed
for Declaratory Relief (“the Declaratory Action”). The Answer and Counterclaim are
attached as “Exhibit B”. The Declaratory Relief action seeks the determination of several
issues, including, but not limited to, the following:

A. That Applicant’s use of the words “Que Huong” in connection with
the sale of general, non-refrigerated (vacuum-packed), shelf food
products based on registered trademarks QUE HUONG,
Registration No. 2099092 and OLDMAN QUE HUONG brand,
Registration No. 2311982 (both of which are incontestable), does
not infringe any valid rights Opposer may have in or to the words
“Que Huong”;

B. That Applicant’s use of the words “Que Huong” in connection with
either of its registered trademarks, does not constitute unfair
competition;

C. That Applicant’s rights in and to the words “Que Huong” are
superior to the rights, if any, of Opposer, at least with respect to
certain goods and channels of trade;

D. That Opposer’s objections to Applicant’s use of the words “Que

Huong” in connection with the sale of general, non-refrigerated
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(vacuum-packed), shelf food products are barred by the doctrine of
laches, waiver and estoppel; and

E. That Opposer’s objections to the words “Que Huong” are barred
because Opposer has acquiesced in Applicant’s use of those words
in connection with the sale of general, non-refrigerated (vacuum-
packed), shelf food products for a period of more than fifteen (15)
years.

3. Suspension requests are routinely granted if the final determination of
another proceeding will have a bearing on the issues before the Board. See e.g. General
Motors Corp. v. Cadillac Club Fashions, 22 USPQ2d 1933 (TTAB 1992); Toro Co. v.
Hardigg Industries, Inc., 187 USPQ 689 (TTAB 1975), rev’d on other grounds, 549 F.2d
785, 193 USPQ 149 (CCPA 1977).

4. The Civil and Declaratory Action was filed because a justiciable
controversy exists between the parties. In addition to the Opposition, which states a
prima facie case for trademark infringement as 6utlined in 15 U.S.C. 1114(1), Opposer
has filed suit against Applicant for trademark infringement, despite the fact that
Applicant’s use of the words “Que Huong” is pursuant to registered trademarks issued by
the USPTO to Applicant for QUE HUONG, Registration No. 2099092 and OLDMAN
QUE HUONG brand, Registration No. 2311982; both marks are incontestable; and
‘ Applicant’s use of both marks is for general, non-refrigerated (vacuum-packed), shelf
food products, whereas Opposer’s use of it’s own mark is for refrigerated meat products.

Applicant’s current trademark application 78/538163 is consistent with its prior uses for
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general, non-refrigerated (vacuum-packed), shelf food products. These acts give rise to
Applicant’s real and reasonable apprehension that Opposer intends to prevent Applicant
from using its QUE HUONG mark in the U.S. and worldwide.

5. Suspension of this proceeding would promote judicial economy. The
Civil Action involves claims which cannot be raised before the Board, including a claim
that Applicant’s use of the “Que Huong” mark does not infringe Opposer’s alleged mark.
Thus, a continuation of this proceeding would only delay, without compensating benefits,
the inevitable—a final disposition of this matter before a court.

6. Moreover, the decision of the district court is binding upon the Board,
while the decision of the Board is not binding upon the district court. Sonora Cosmetics,
Inc. v. L'Oreal S.A., 631 F. Supp. 626, 629 (SD NY 1986) (It is preferable for the TTAB
to stay its own proceedings where parallel litigation occurs in the district court.) citing
The Other Telephone Co. v. Connecticut National Telephone Co., 181 USPQ 779, 782
(Com’r 1974), aff’d, 795 F.2d 1005 (2nd Cir. 1986); Continental Connector Corp. v.
Continental Specialities Corp., 413 F.Supp. 1347 (D. Conn 1976) (“The proceedings and
determinations of the PTO are of limited importance in a federal court proceeding...when
registration decisions are litigated in a district...the proceeding is virtually de novo...”).

7. Finally, because the opposition proceeding is in its early stages, neither
party has engaged in discovery at this time, a stay would not prejudice or unduly burden
either party.

/17

/17
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Based on the foregoing and because further trial court action is inevitable in this
case, Applicant respectfully requests that Opposition No. 91167057 be suspended
pending the Civil and Declaratory Action in the United States District Court, for the

Central District of California, Case No. CV 05-3635 GPS (JTLx).

Respectfully s

Dated: November 30, 2005 By:
ERNEST E. PRICE (SBN 163391)
TRUC M. LUU (SBN 227576)
ROPERS, MAJESKI, KOHN & BENTLEY
515 South Flower Street, Suite 1100
Los Angeles, CA 90071
Telephone: (213) 312-2000
Facsimile: (213) 312-2001
Email: eprice@ropers.com
Email: tluu@ropers.com
Attorneys for Applicant

CERTIFICATE OF MAILING

I hereby certify that this correspondence is being deposited with the United States Postal
Service as first class ma11 n an envelope addressed to: Commissioner for Trademarks,
P.O. Box 1451, ex ndria, Virginia 22313-1451 on the date shown below:

N —
Truc M. Luu
TRUC LUU
(Signature
A}OV‘W 50/ 2554

(Date)
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SUMMONS FOR COURT USE ONLY
(CITACION JUDICIAL) SOLO PARA USD D L8 EORTE)
NOTICE TO DEFENDANT:
(AVISO AL DEMANDADD) : ‘ .
(TM SENG COMPANY, a California corporatien; and
ES 1 through 10, inclusive

Y/OU ARE BEING SUED BY PLAINTIFF:

(LO ESTA DEMANDANDO EL DEMANDANTE) :

DEREK & CONSTANCE LEE CORPORATION dba GREAT
RIVER FOOD, a Califormia coxporation

Lﬂ Yeu harva 38 GALENDAR DAYS afier this surmmens and ingel REpess afe sarvad on pou tn file @ writtan responss gt thiz court and hava &

CGORY Sefved on tha piutntilt. A letter or phone call wmnntmmmranrmummmmmunum'pruurlnaul!amifm want the

court to hear your case, There may e 2 sourt farm that you omn usa far yaur responss, You can find these court farms and more

infarmation st the Calfornls Courts Online Sel-Haip Center (www.couninfo.cogovanielp), your county Inw Hiscary, or the comthouse
2t you. If you connot pay tha fling fee, ask the court cerk for a fus wmiver form. ff you do not fle your responsa on tima, you may
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Program. You cah jocats these nonprofit groups =t the Callfornia Legal Sarvices Weab site {www.iawhelpexiitornia.org). the Callfarnia
Courts Online Seif-Halp Canter {orww.courtinfa.cn.gavizalteip), ot by contacting your local cowt ar epunty bar assaciztion,
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Tha hame and address of the court ia; NUMEER: = .

CAZE
(Elnlnmbraydlreccldndalamu): 4 omEr dol Oaa):

Superior Court of the Beata of California, County of Las Angalez
111 |N. Hill Streec

Lau Asgales, CA 50012 p
Tha niame, address, and hlapr_:ona numbar of plaintiff's altomey, or plaintiff without an gttomay, is:
(3 nembre, ka direccion y el nimero de talsfono del abogada dal demandanie, o de! demandante qua no tane rbogadso, as):

Law 0ffices of Sary Freedman - Gary Freeédman (SBN 459522)
Bxowne & Woods LLP - Peter W, Ross (SRW 105741)

450 |N. . 7th Fl, 1ls, CA 90210; T: (310) 274-71

SN PR Rits e RN LLE . © (310) 2747200

Fochs) (Seerstari ‘ Q,M, SMN_ fAdgjumto)
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(Para ;\weba de eritrega de esta citattdn use sl formulario Praof of Service of Bummans, (FOS-070)).

NOTICE TQ THE PERSON SERVED: You are sarvad -
maay 1. T as anindividual sefandart,
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LAW OFFICES OF GARY FREEDMAN
Gary Freedman (State Bar No. 48922)
1149 Third Street, Sulte 200

Santa Manica, California 90403

Telephane: (310)576-2444 Fax: (310) 576-2440

BROWNE & WOODS LLP
Peter W, Ross (State Bar No. 109741%

N. Kemba Extavour (State Bar No. 188513)
450 North Roxbury Drive, Seventh Floor
Beverly Hllis, Califomia 902104231
Telaphone: (310) 274-7100

Attorneys for Plaintiff Derek & Constance Lae
Corporation dba Great River Food

GOLDEN EAGLE E

Fax: (310) 275-5807

PAGE 83

ORIGINAL Fir.Ep
APR 13 2005

LOS ANGEL g
SUPERIOR COURy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF LOS ANGELES

DEREK & CONSTANCE LEE ) Casa No. BL33T 792
CORPORATION dba GREAT RIVER FOOD, ) '
a Califomnia corporation, ) COMPLAINT FOR:
Plaintiff, ; (1) TRADEMARK INFRINGEMENT
SV ; ikspzuns. &1Praf. Code
_ . a)(1));
KIM SENG COMPANY, a Cslifornia § el
corporation; and DOES 1 through 10, (2) TRADEMARK DILUTION [15
inclusive, - U.S.C. § 1125(c); Cal. Bus. &
Prof. Coda § 14330];
Defendants, ) : .
) (3) FALSE DESIGNATION OF
ORIGIN [15 U.S.C. 1125(a)); and
(4) UNFAIR COMPETITION

-1-

[Cal. Bus. & Prof. Code
Ps 1]7200 et seq. and common
aw

COMPLAINT FOR TRADEMARK INFRINGEMENT, TWEMARK DILUTION,
FALSE DESIGNATION OF ORIGIN, AND UNFAIR COMPETITION

1SBIYISEPPT OL 9988 bhe 619
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™ Page 1401 26
. Dept. Daln: 4/Z172005 Time; 122548
Fremt Aocess irmurance Sarcas, iha, To: Cov.ennreisl Cislrm

-

Plaintiff Derek & Constance Lee Corporation dba Great River Food, as and for jts
complaint against Defandant Kim Sang Company and Does 1 through 10, slleges as
follows; |

~ THE PARTIES
1. Plaintiif Derek & Constance Lee Carporation dba Greal River Food ("Plaintiff*
or "Gireat River Food™) is & comporation organized and ax:stmg under the laws of the State of
Gahfcmla with lts principal place of business In this judiclal district.

—

W @ N @ O A @D =

2 Plaintiff is infarmed and believes, and thereon alleges, that Defendant Kim
Seng Company ("Kim Seng") Is a corporation organized and existing under the laws of the
State of California. Plaintiff is further informed and believes, and thereon alleges, that Kim
Seng Is qualifiad to do business, and is doing business, in this judicial district,
’ 3.  Plaintiff is unaware cf the true names and capacities of defendants named

14 h hereln as Does 1 thraugh 10, Inclusive, but is infermad and belisves, and thereon alleges,
15

P O Gt
L e -~

that each of the fistitiously namaed defandants angaged in, or is in scme mannar rasponsible
for, the wrongful conduct alleged herein. Plaintif therefare sues these defendants by such
fictitious names and will amend this complamt to state their true names and capacities
‘when such names have been discovered.

19 4.  Plaintiff Is informed and befieves that in doing the acts alleged heraln, each of
20 | the defendqnts was the agant, principal, employee, reprasantative, or alter ego of the other
21 | defendants and/or acted with one or more of the other defendants’ knowledgs, consant,

16
17
18

I_v..ﬂ"

22 || and approval, arid acted within the coursa and scopa of his agency or representative

23 L capacity. As such, each of the defendants is responslble for the actions of the othar
24 | defendants, as alleged herein.

25 ‘1 | P\EC"D

005
26 \PR 2 87
a7 |
| sCRO
28 .
. : -2
1356337 COMPLAINT FOR THADEMAHK INFRINGEMENT, TRADEMARK DILUTION,

FALSE DESIGNATION OF OR IGIN, AND UNFAIR COMPETITINN
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)

GENERAL AL] EGATIONS

8. Since June 1, 1986, Plaintiff has continuously been in the business of
manufacturing and distributing Asian food products under the trademark QUE HUONG, a
foreign phrase meaning "hometown®. Flainti# registared QUE HUONG as Plaintiff's
trademark in the United States Patent and Tradsmark Office on March 18, 1987, under
Repiatration No. 2045157, In Intemational Class 29 and United States Class 486 for the
following products: meat, sausags, pate, ham, and pork ekin. (Plaintitf obtainad ownarghip
of the trademark registration by written assignment from Plaintitfs predecessor, Great River
Food Corporation.) Plaintiff continues to own the registration, which is, and continues 1o be,
In full force and sffact. A copy of PlaintifPs trademark registration is appanded hareto as
Exhibit "A" and Incorporated herein by this referanca. Plaintiéf hae never licsnsed the
trademark to Defendants, or any of them. Nor has Plaintiff agreed that any Defendant can
use QUE HUONG or any confusingly similar mark. _

6. Plaintiff has a;:lverﬁsed and sold Aslan food products bearing the QUE
HUONG trademark throughout the Unitad States sinca June 1988, As a result, since 1986,
consumers have come to accept and recognize QUE HUONG as a tradamark identilying
Plaintiff's products. Further, as a result of Plaintitfs sales and adventising, the QUE
HUONG mark has becoma and remains famous since the fate 10805, Plaingtra trademark
hag thus bacoma, and is, a valuabie assat of Plaintiff symbolizing Plaintiff, its quality goods,
and its goodwill, . |

7. Defendant Kim Seng is a trading company that, among other things, buys and
sells food products, Defendant Kim Seng is a former distributor of Plaintiif's products. in
particular, Defendant purchased and resold to consumers Plaintiffs QUE HUONG focd
predusts in the mid-1980s until the sarly 1990s.

8. Paintiff is Informed and believes and therson alleges that in the late 18808 or
early 1850 Dafendants recognized the consumer awarenesa and goodwill associatad with

27 | Plaintif's QUE HUONG tradamark, and Defendants conspired to uaurp that goodwill for
28
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themselves by salling, without the permission or knowledge of Plaintiff, Asian food produets |
under the trade name QUE HUONG and OLD MAN QUE HUONG BRAND {collectively
"Defendants’ Marks"). Acting pufsuant to this conspiracy, in or ebout March 1953, Kim
Seng commencad markating in interstats commarce fts own line of Asian food products
under Defendants’ Marks.

9.  Plaintiff is infarmed and believes and thereon alleges that, es a result of
Defendants’ use of Defendants’ Marks, consumars are likely ta be, and in fact have been
confused, as to the source of Defendants’ goods, and have bought thosa énoda on the
assumption that they were manufacturad or distributed by Plaintiff,

10.  On or abaut January 18, 2005, Plaintiff, by etter, advised Defendant Kim
Seng of Plaintiffs ownership of the trademark QUE HUONG and the ragistration tharafor
which established that Plaintiff first used that mark in mmﬁeme in September 1988, years
before Defendants used its marks. Plalntf further requested that Defendant Immediately .
cease and desist from furthet use of the name QUE HUONG. Dafendant Kim Seng has
talled and refused, and continues to fail and refugs, {6 comply with Plaintiffs request.

11, Plaintiff is informed and believes and thereon alleges that each of the
Defendants has recaived a direct financlal benefit from tha infringeament of Plaintiff's
trademark in an amount that is unknown to Plaintif.

12, Plalntit is Informed and believes and thereon aliegas that Defendants® Asian
food products are infaerior in quality to Plaintif's Asian food products, and congumers who
have purchased Defendants’ products, belleving them to ba Plaintiff's, have besn
dissppointed by the quality of those products. As a result, Defendants' sale and distribution
of products under Defendants’ Marks hava damaged and will continue t damage Plaintffs’
reputation. |

13, Plaintiff is informed and belisves and theraon alleges that Defendants’ sale

and distribution of Asian foed produets under Defendants’ Marks brand have also damaged
Plaintiff in that Plaintiff has lost sales and profita,

COMPLAINT FOR TRADEMARK INFRINGEMENT, TRADEMARK DR.UTION,

FALSE DESIGNATION OF ORIGIN, AND UNFAIR COMPETITION
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14, Defendants’ acts have eaused and will continue to causa iiraparable harm
and injury to Plaintiff for which Plaintiff has no adequate remedy et law. Accardingly,
Defendants should be enjoined and restrained during the pendency of this action and

permanently thareaftar. 'froi"n directly or indirectly manufacturing, distributing, importing,
L] exporting, advertising, offering for eale or asiling any products bearing the words QUE
HUONG as part or all of fts mark. Pursuant to 15 L.S.C. § 1116, Plaintff is therstare
entittedto a preliminary and psrmanent injunction agalnst Defandants’ continuing acts of
infringement. Plaintiff is furthar entitled to an order impounding and destmylng all infringling
products in Defendants' possess:on cusiody or control.

' FIRST CLAIM FOR RELIEF

(Against ail Defendants for Tradeniark Infringement, 15 U.S.C. § 1114(1))

15.  Plaintiff reallsges and incorporates harsin by refarence each and evary
allegation set forth abovs in paragraphs 1 through 14, inclusive.

16.  Plaintff is informad and believes, and theraon alleges, that, in or around the
late 19808 or early 1890s, Defendants began to sell and offer for sale Asian food products
under Defendants’ Marks.

17,  Defendants are not now, and never have been, authorized by Plaintiff 1o use'
Plaintiff’s trademark QUE HUONG or any canfusingly similar mark in connection with the
marketing and/or sals of Defendants' goods, .

18.. Defendants' use of the words QUE HUONG is liksly to cause canfusion,
mistake, and/or deception ameng esnsumers s to the source, Quality, and nature of
Detfandants’ goods, | _

18.  Plaintif Is Informed and believes and thereon alleges, that, as a proximata
result of the unfair advantage accruing to Defandants’ business from deceptively trading on
Plaintiff’s advertising, sales, and consumer recognition, Defendants have made substantial
gales and profits in amounts to be estahlizhed aecording to proof.

-5~

COMPLAINT FOR TRADEMARK INFRINGEMENT, TRADEMARK DILUTION,
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20.  As a proximats result of the unfair advantage acoruing to Defandants’
business from daceptively trading on Plaintiffs advertising, sales, and eonsumer
recagnition, Plaintiff hag been damagad and deprivad of substantial sales of its food
products and has been deprived of the value of s frademark as a cornmerdal asset, in-
amounts to be established according to proof.

21, Plainuff s Informed and believas, and thereon alleges that, unless restra]nad
by the Court, Defendants will continue to infringe PlaintiPs trademark thus engandering a
muttiplicity of judicial proceedings, and thet pacuniary compansaﬁon will not afferd Plaintiff
adequate relief for the damage to its trademark in the publie percept;on Further, Plaintiff is
informed and belleves and theraon allsges, that in the absence of mjuncwe refief,
customérs are hkely ta continue being mistaksn or degsived as to the true sourea, origin,
sponsorship, and affiliation of Defandants’ gooda.

22, -Plaintiff is informed and believes, and thereon alleges, that Defendarts' acts
ware committed, and continue ta be committed, with agtual notice of Plainti's exclusive
rights and with an intent to cause injury to the reputation and goodwill sssociated with
Plaintiff and s produsts. Pursuant to 15 U.B.C. § 1117(b), Plaintitf is, therefore, entitied to

recover umee Hmes-lts actual damages or three timas Defandants’ prafite, whichever is
graater, together with Plaintiffs attorneys’ fees, In addition, pursuant to 15 U.S.C. § 1118..
Plainlill iv entitled to an order requiring destruction of all infringing products and pramoticnal
materigle in Defendants’ possession,

SECOND CLAIM FOR RELIEF
(Against all Defendants for Trademark Dilution, 18 I.S.C. § 1125{(¢)
23.  Plaintiff reallegas and incorparates hereln by reference each and evary
allegation sat forth above in paragraphs 1 through 22, inclusive, ,
24,  Priorta Defendants* use of the mark QUE HUONG, that mark had become
distinetive and famous,

COMPLAINT FOR TRADEMARK INFHINGEMENT TRADEMARK DILUTION,
FALSE DESIGNATION OF ORIGIN, AND UNFAIR COMPETITION
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20, As a proximate result of the unfalir advantage aceruing to Dafendants’
business from deceptively trading an Plainitfs advertising, sales, and consumer
recogm’aon, Plaintiff has been damaged and deprived of aubstantial sales of its food ‘
praducts and has been depri\}ed of the value of its tradamark as a commercial asset, in
amournts to be established according to proof,

21, Plaintff is informed and belleves, and thareon alleges that, unless restrained
by the Court, Defandants will continue to infringe Flalntnff’s tradamark thus engendering a
muttiplicity of judicial proceedings, and that pecuniary compensation wil not afford Plaintiff
adequete relief for the damage to its trademark In the public pareaptian, Further, Plaintiff s
informed and belleves and therson alleges, that in the absen:e of Injunctive relief,
customérs are Incely to continue being mistaken or decelved as to tha rue eource, origin,
sponsorship, and affillation of Defendants' goods,

22,  Plaintiff is informed and belleves, and tharson alleges, that Defendants’ acts
wera committed, and continue to be éommitbed, with actual notice of Plaintiff's axclusive
rights and with an intent to cause Injury to the reputation and goodwill szociated with
Plaintiff and fts products, Pursuant to 15 U.S.C. § 1117(b), Plaintiff is, thersfore, entitled to
recover three times fts actual damages or three times Defandants’ profits, whichever is
greater, together with Plaintitfs attorneys’ fees. In addition, pursuant to 15 U.8.C. § 111 8

Plaintit s entitied to an order: requiring destruction of all infringrng pruducts and promotional
materials in Defendants‘ posseasion.

SECOND CLAI EF
(Against all Defendanis for Trademark Dilution, 15 U.S.C, § 1125(¢)

23. - Plaintiff realleges and i incorporates herein by reference each and avery

.allegatron set forth above in paragraphs 1 through 22, incluaive

24, Prior to Defendants' use of the mark QUE HUONG, that mark had become
distinctive and famous.

-6-
COMPLAINT FOR TRADEMARK INFRINGEMENT, TRADEMARK DILUTION,
FALSE DESIGNATION OF ORIGIN, AND UNFAIR COMPETITION -
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25, Defandanie’ acls have lessened the capacity of Plaintiff's famous QUE
HUONG mark to identify and distinguish Plaintiffs gaode, Dafendants’ acts have blurrad
the unique assaciation which has heretofore existed betwesn Plaintifs QUE HUONG mark
and goods manufactured by Plaintiff.

26, Bg reason of Defendants’ acts, Plaintiff hés suffered, and will suffar, damage
to its business, raputation, and goodwill, and the loss of sales and profits in an amaunt to
be established according to proot.

27.  Plaintiff is without an adequate remedy at law in that the continuing nature of
Defandants’ acts of infringsment and dilution will cause ssvere and ireparable injury that
canriot be adequately measured or compensated by damages. Pursuant to 15 U S.C. §
1118, Plaintiff is, theraiore, sntitlad 1o & prehminary and parmanent injunction enjaining
Defendants’ continuing acts of infnngemant and dilution.

28,  Plaintiff Is informed and believes, and thereon alleges, that In engaging in the
akove described condust, Defendants wittully intended to trade on PlaintitPs reputation
and/or to cause dilution of PlaintitPs trademark QUE HUONG. Pursuantio 15 U.S.C.

§ 1117(b), Piaintiff is entitled to recover three times its ammIA damages or thrae times
Defendani.é' profite, whichever is greater, together with Plaintiff's sftomeys’ fees, In
addition, pursuant e 15 U.S.C, §11 ia. Plaintiff Is entitled to an order requiring destruétion
of all infringing products and promotional materals in Defendants' posesesion,

THIBD CLAIM FOR RELIEF
{Against all Defandants for False Designation of Origin, 15 U.8.0. § 1126(a))
29.  Plaintiff realleges and i ncarparates herein by reference each and every
allegation get farth above in paragraphs 1 through 28, inclusive.
30, Defendants have mused goods to entsr into interstate commerce undér
Defandants’ Marka. Sajd uses of QUE HUONG ars falss designations of origin which are
Wlkely to cause confusion and mistake and o dacelve consumeare as 1o the affiliation,

COMPLAINT FOR TRADEMARK INFRINGEMENT, TRADEMARK DILUTION,

FALSE DESIGNATION OF ORIGIN, AND UNFAIR COMPETITION
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connectian, or association of Defendants with Plaintiff and as to the origin, sponsorship, or
approval of such goods by Plaintiff, | o

| 31.  Plaintiif is informed and belisves and tharaon alleges that as a proximata
result of Defendants’ fajse designation of the origin of their goods, Plaintiff has bsen
damaged and Defendants have eamed profits in amounts that will be established at the trial
| of this action.

82.  Plaintiff is informed and believes and thereon alleges that unless restrained by
this Court, Dafandants will continue o designate falsaly the arigin of their goods, causing
ireparable damage to Plaintiff and engendering a multiplicity of lawsuits. Further,

j pacunlary compensation will not afford Plaintiff adequate rafief for its resuiting damages,

0 o N O B P W N

-
o

11 ‘

12 OURTH CLAIM F F

13 (Agajnst All Defendants Por Trademark Iinfringement and

14 Ditution Undar California Law)

18 33,  Plaintiff realleges and incorporates herein by reference sach and every

16 |} allegation sst forth abowve in paragraphe 1 through 32, inclusive,

17 34.  Defsndants' conduct, as allsged herainabove, violates sections 14320 and
18 (| 1430 of the Calfomia Business and Frofessions Code. Piainti ic informed and beiieves,
19 and thereon alleges, that Deferdants engaged in the above desc[ibed acts with the intent of
20 h causing confusion or mistaks. Plaintiff is, tharafors, entitled to racovar Dafandants’ profits
21 { and PlaintiiPs damages, aoéording to proof. ' '

22 ] 35.  Plaintiff is without an adequate remedy at (aw in that tha continuing nature of

23 1 Defendants’ scts of infringement and dilution will cause severs and Irrepareble injury which
24 i cannot be complately or adequately measured or compensated by damagas. Plaintiff is,
25 |l therefare, entitied to preliminary and parmansnt injunctions enjoining Defendants*
eontinuing acts of infringement and dilution, '

~8‘
COMPLAINT FOR TRADEMARK INFRINGEMENT, TRADEMARK DILUTION,
FALSE DESIGNATION OF QRIGIN, AND UNFAIR COMPETITION
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- (Against all Defendants for Statutory and Common Law Unfalr Competition)

86.  Plalntitf realleges and Incorporates herein by reference each and every
allegation set forth abave in paragraphs 1 thraugh 35, Inciugive.

37. Defendants’ conduct as alleged hereinabove, constitutes unfalr, unlewiul, and
fraudulent business practicss prohibited by 88 17200 et seq. and §§ 17500 6t saq. of the
Californfa Business & Professions Code,

8.  Plaintiff has no atequate ramedy at law for the injury that will be eauzed by
Defendants’ acts ot unfajr campetition end/or fraudujent business practicas. Accordingly,
Plaintiff Is entitied to preliminary and parmanant injunctions restraining Defendants, thelr
officars; agents, and BMmployees, and all persons acting in concert with them, frcn"t further
engaging in acts of unfair competition and/or fraudulent business acts against Plaintiff and
its products. _

89. Defendants’ conduct, as alleged hereinabove, also conetiitas acta of unfair
competition under Califomia common law. These acts have caused Plalntiff to lose profits
and additional damaga to PlaintifPe reputation and goodwil, The precise amount of
Plaintiff's damages is presently unknown but will be established according to proof

40.  Plaintff Is informed and balleves-and therecn alleges that as a diract and
proximate rasult of Deferidants’ wrongful conduct as described above, Defendants have
gained properly and revenuss propery belonging to Plaintitf.

41.  Plaintiff is informed and befievas, and thersan alleges, that Defendants
committed the foregoing acts with the intertion of depriving Plainti#f of its legal rights, with
Cppresaion, fraud, and/ar malics, and in consclous disregard of Plaintitfs rights. Plaintif i is,
therefore, entitied to an award of éxemplary damagss, according to praof,

COMPLAINT FOR TRADEMARK INFHINGEMENT TRADEMARK DILUTION,

FALSE DESIGNATION OF ORIGIN, AND UNFAIR COMPETITION
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for refief against Defondants as follows:

1. For préliminary and parmansnt injunctions enjoining and rastraining
Defenqants, their agents, employees, rapresentatives, partners, joint venturers and/or
anyons acting on behalf of, or in concert with, Defendants, or any of them, from

A.  importing, shipping, dalivering, sslling, marketing, displaying,
advertising, or promoting any goods that bear the trademark QUE HUONG or OLD MAN
QUE HUONG BRAND or any other mark so similar to Plaintiff’s trademark QUE HUONG as
to craata a likalihood of confusion, mistake, or deception; andfor

B..  reprasenting or implying, directly or indirectly, 2o ratailare, customers,
dietributirs, lisenseas, or any other euslorners o potential customers for Defangants’
products that they originate with, are Bponsored, andersed, or licensed by, or are otherwise
associated or affliatad with Plaintiff;

2 For an order requiring the destruction of all Defondants’ infringing goods and
all marketing, advertising, or promotional matarials depicting Defandants’ infringing goods:

3. Foran accounting of all profits obtained by Defendants from sales of the
infringing goods and an order that Defendants hold all such profite in constructive trugt for
the benefit of Plaintiff:

4.  For an award to Plaint# of all profita earned by Derendams from tha sale of
infringing goods:

5. For restitution 1o Plaintiff of all property and revenues obtained by Defendants
through thelr acts of unfair competition;

5. For statutory damages according to proof:

7 For cchpensatory damages according to proof;

8. For exemplary and multiple damages according to proof:

9 For an award of attorneys' fass: |

—_ _____________ -{0
COMPLAINT FOR TRADEMARK INFRINGEMENT, TRADEMARK DILUTION,
FALSE DESIGNATION OF ORIGIN, AND UNFAIR COMPETIT! ION
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1 10,  For costs of suit incurred herein; and
2 ( 11. Forsuch other and further relief as the Court deems just and proper,
3
* | Datec: Apit 13, 2005 LAW OFFICES OF GARY FREEDMAN
s BROWNE & WOODS LLP
6 Pster W. Ross
N. Kemba Extavour
2
& By )
5 Peter W, Flass
° Comparaton s o o L Coetance Lee
1 '
12
13
14
15
18
17
18
19
20
21
22
23
24
25
26
27
28 :
1303 COMPLAINT FOR TRADEMARK INFFFLLRGEMENT. TRADEMARK DILUTION,

FALSE DESIGNATION GF ORIGIN, AND UNFAIR COMPETITION
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Ropers Majeski Kohn & Bentley
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ERNEST E. PRICE (SBN 163391)

TRUC M. LUU (SBN 227576)

ROPERS, MAJESKI, KOHN & BENTLEY
515 South Flower Street, Suite 1100 .

Los Angeles, CA 90071

Telephone: (213) 312-2000

Facsimile: (213)312-2001

Email: eprice@ropers.com

Email: tluu@ropers.com

Attorneys for Deféndant
KIM SENG COMPANY, A CALIFORNIA

CORPORATION; AND DOES 1
THROUGH 10, INCLUSIVE

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

DEREK & CONSTANCE LEE CASE NO. CV 05-3535 GPS (JTLx)
CORPORATION dba GREAT :
RIVER FOOD, a California ANSWER TO COMPLAINT AND
corporation, _ COUNTER CLAIM
Plaintiff, '
V.

KIM SENG COMPANY, a
California corporation; and DOES 1
through 10, inclusive,

Defendant.

Honorable George P. Schiavilli

Defendant KIM SENG COMPANY (“KIM SENG”), by and through its
counsel of record, hereby submits its Answer and Affirmative Defenses to the
Complaint by DEREK & CONSTANCE LEE CORPORATION dba GREAT
RIVER FOOD (*Plaintiff”) and counter-claims, as follows:

PARTIES

1. - KIM SENG is without knowledge or information sufficient to form a

belief as to the truth of the allegations of this paragraph, and on that basis denies the

allegations contained therein.

LA/195720.1/CE1 -1-

ANSWER TO COMPLAINT & COUNTER CLAIM .
Devek. Censitemce
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2. Admitted.

3.  KIM SENG is without knowledge or information sufficient to form a
belief as to the truth of the allegations of this paragraph, and on that basis denies the
allegations and implications of liability contained therein.

4.  KIM SENG is without knowledge or information sufﬁci’eﬁt to forma
belief as to the truth of the allegations of this paragraph, and on that basis denies the
allegations and implications of liability contained therein.

ANSWER TO GENERAL ALLEGATIONS
5.  KIM SENG admits that Plaintiff manufactures and distributes Asian

food products under the trademark QUE HUONG, a foreign phrase meaning,
among other things, “hometown”. KIM SENG admits that the mark QUE HUONG
has a registration date of Mérch 18, 1997 under Registration No. 2046157, in
International Class 29 and United States Class 48 for the following products: meat,
sausage, pate, ham, and pork skin. Exhibit “A” of the Complaint is a document that
speaks for itself, and characterizations of fhat document are denied. KIM SENG is
without knowledge or information sufficient to form a belief as to the truth of the
other allegations of this paragraph, and on that basis they are denied. _

6. KIM SENG is without knowledge or information sufficient to form a
belief as to the truth of the allegations of this paragraph, and on that basis denies the
allegations and implications of liability contained therein. .

7.  KIM SENG admits that it buys and sells food products. KIM SENG is --
without knowledge or information sufficient to form a belief as to the truth of the
other allegations of this paragraph, and on that basis they are dénied.

8.  The allegations of this paragraph insofar as they concern KIM SENG
are denied. KIM SENG avers that is permitted to sell-its’ products under the
registered marks QUE HUONG, Registration No. 2099092 (Attached as Exhibit
“A”) and OLDMAN QUE HUONG brand, Registration No. 2311982 (Attached as
Exhibit “B”), without approval of Plaintiff. KIM SENG is without knowledge or

LA/195720.1/CE1 . -2-

ANSWER TO COMPLAINT & COUNTER CLAIM
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information sufficient to form a belief as to the truth of the allegations of this
paragraph insofar as fhey concern other defendants, and on that basis denies the
allegations and implicaﬁons of liability contained therein.

9.  KIM SENG is without knowledge or information sufficient to form a
belief as to the truth of the allegations of this paragraph, and on that basis denies the
allegations and implications of liability contained therein.

10. KIM SENG admits it received a letter on or about January 18, 2005
from Plaintiffs. KIM SENG denies that this letter requested KIM SENG
immediately cease and desist from further use of the mark QUE HUONG. KIM
SENG is without knowledge or information sufficient to fdrm a belief as to the
truth of the other allegations of this paragraph, and on that bésis they are denied.

11. The allegations of this paragfaph insofar as they concern KIM SENG
are denied. KIM SENG is without knowledge or information sufficient to form a
belief as to the truth of the allegations of this paragraph insofar as they concern
other defendants, and on that basis denies the allegations and implications of
liability contained therein. |

12. KIM SENG denies that its food products are inferior in quality fo
Plaintiffs’ Asian food products. KIM SENG is without knowledge or information
sufficient to form a belief as to the truth of the other allegatibns of this paragraph,
and on that basis they are denied.

13. KIM SENG is without knowledge or information sufficient to form a
belief as to the truth of the allegations of this paragraph, and on that basis denies the
allegations and implications of liability contained therein. |

14. The allegations of this paragraph are conclusions of law which requife
no response. To the extent facts are alleged, they are denied insofar as they concern
KIM SENG. KIM SENG avers that is permitted to sell its’ products under the
registered marks QUE HUONG, Registration No. 2099092 (Attached as Exhibit
“A”) and OLDMAN QUE HUONG brand, Registration No. 2311982 (Attached as

LA/195720.1/CE1 -3-

ANSWER TO COMPLAINT & COUNTER CLAIM




O 0 ~N A Wn A W BN

10
11
12
13

tosAngeles

14

A Professional Corporation

15
16

Ropers Majeski Kohn & Bentley

17
18
19
20
21
22
23
24
25
26

27
28

Exhibit “B”), without approval of Plaintiff. KIM SENG is without knowledge or
information sufficient to form a belief as to the truth of the allegations of this
paragraph insofar as they concern other defendants, -and on that basis denies the
allegations and implications of liability contained therein.
FIRST CLAIM FOR RELIEF
(Baséd on Purported Federal Trademark Infringement)

15. In answering paragraph 15 of the Complaint, KIM SENG incorporates
by reference the responses contained hereiﬁ.

16. Admitted.

17. To the extent facts are alleged, they are denied insofar as they concern
KIM SENG. KIM SENG avers that is permitted to sell its products under the
registered marks QUE HUONG, Registration No. 2099092 (Attached as Exhibit
“A”) and OLDMAN QUE HUONG brand, Registration No. 2311982 (Attached as
Exhibit “B”), without approval of Plaintiff. KIM SENG is without knowledge or
information sufficient to form a belief as to the truth of the allegations of this

‘paragraph insofar as they concern other defendants, and on that basis denies the

allegations and implications of liability contained therein.

18. KIM SENG is without knowledge or information sufficient to form a
belief as to the truth of the allegations of this paragraph, and on that basis denies the
allegations and implications of liability contained therein. |

19. The allegations of this paragraph insofar as they concern KIM SENG
are denied. KIM SENG is without knowledge or information sufﬁcienf to form a

‘belief as to the truth of the allegations of this paragraph insofar as they concemn

other defendants, and on that basis denies the allegations and implications of
liability contained therein.

20. The allegations of this paragraph insofar as they concern KIM SENG
are denied. KIM SENG is without knowledge or information sufficient to form a

belief as to the truth of the allegations of this paragraph insofar as they concern
LA/195720.1/CE1 -4-
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other defendants, and on that basis denies the allegations and implications of
liability contained therein. ]

21.  The allegations of this paragraph are conclusions of law which require
no response. To the extent facts are alleged, they are denied insofar as they concern
KIM SENG. KIM SENG avers that is permitted to sell it” products under the
registered marks QUE HUONG, Registration No. 2099092 (Attached as Exhibit
“A”) and OLDMAN QUE HUONG brand, Registration No. 2311982 (Attached as
Exhibit “B”), without approval of Plaintiff. KIM SENG is without knowledge or
information sufficient to form a belief as to the truth of the allegations of this
paragraph insofar as they concern other defendants, and on that basis denies the
allegations and implications of liability contained therein.

22. The allegations of this paragraph are conclusions of law which require
no response. To the extent facts are alleged, they are denied insofar as they concern
KIM SENG. KIM SENG avers that is permitted to sell its’ products under the
registered marks QUE HUONG, Registration No. 2099092 (Attached as Exhibit
“A”) and OLDMAN QUE HUONG brand, Registration No. 2311982 (Attached as
Exhibit “B”), without approval of Plaintiff. KIM SENG is without knowledge or
information sufficient to form a belief as to the truth of the allegations of this
paragraph insofar as they concern other defendants, and on that basis denies the
allegations and implications of liability contained therein.

SECOND CLAIM FOR RELIEF
(Based on Purported Trademark Dilution)

23. In answering paragraph 23 of the Complaint, KIM SENG incorporates
by reference the responses contained herein.

24. KIM SENG is without knbwledge or information sufficient to form a
belief as to the truth of the allegations of this paragraph, and on that basis denies the
allegations and implications of liability contained therein.

25. KIM SENG is without knowledge or information sufficient to form a

LA/195720.1/CE1 . : -5-
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belief as to the truth of the allegations of this paragraph and on that ‘basis denies the
allegations and implications of liability contamed therein.

26. KIM SENG is without knowledge or information sufficient to form a

‘belief as to the truth of the allegations of this paragraph, and on that basis denies the

allegations and implications of liability contained therein. |

27. The allegations of this paragraph are conclusions of law which require
no response. To the extent facts are alleged, they are denied insofar as they concern
KIM SENG. KIM SENG avers that is permitted to sell its” products under the
registered marks QUE HUONG, Registration No. 2099092 (Attached as Exhibit
“A”) and OLDMAN QUE HUONG brand, Registration No. 2311982 (Attached as
Exhibit “B”), without approval of Plaintiff. KIM SENG is without knowledge or
information sufficient to form a belief as to the truth of the allegations of this |
paragraph insofar as they concern other defendants, and on that basis denies the
allegations and implications of liability contained therein.

28. 4_ The allegations of this paragraph are conclusions of law which require
no response. To the extent facts are alleged, they are denied insofar as they concern
KIM SENG. KIM SENG avers that is permitted to sell its’ products under the
registered marks QUE HUONG, Registration No. 2099092 (Attached as Exhibit
“A”) and OLDMAN QUE HUONG brand, Registration No. 2311982 (Attached as
Exhibit “B™), without approval of Plaintiff. KIM SENG is without knowledge or
information sufficient to form a belief as to the truth of the allegations of this
paragraph insofar as they concern other defendants, and on that basis denies ﬂle
allegations and implications of liability contained therein.

THIRD CLAIM FOR RELIEF
(Based on Purported False Designation of Origin)

29. In answering paragraph 29 of the Complaint, KIM SENG incorporates

by reference the responses contained herein.

30. - The allegations of this paragraph insofar as they concern KIM SENG

LA/195720.1/CE1 ) -6-
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are denied. KIM SENG is without knowledge or information sufficient to forma
belief as to the truth of the allegations of this paragraph insofar as they concem
other defendants, and on that basis denies the allegations and implications of
liability contained therein. |
| 31. The allegations of this paragraph insofar as they concern KIM SENG
are denied. KIM SENG is without knowledge or information sufficient to form a
belief as to the truth of the allegations of this paragraph insofar as they concemn
other defendants, and on that basis denies the allegations and implications of
liability contained therein. _ _
32. The allegations of this paragraph insofar as they concern KIM SENG
are denied. KIM SENG is without knowledge or information sufficient to form a
belief as to the truth of the allegations of this paragraph insofar as they concern
other defendants, and on that basis denies the allegations and implications of
liability contained therein. |
FOURTH CLAIM FOR RELIEF
(Based on Purported Trademark Infringement and
Dilution Under California Law)
33. In answering paragraph 33 of the Complaint, KIM SENG incorporates

by reference the responses contained herein.

34. The allegations of this paragraph insofar as they concem KIM SENG
are denied. KIM SENG is without knowledge or information sufficient to form a
belief as to the truth of the allegations of this paragraph insofar as they concern
other defendants, and on that basis denies the allegations and implications of
liability contained therein. |

35. The allegations of this paragraph are conclusions of law which require |
no response. To the extent facts are alleged, they are denied insofar as they concern
KIM SENG. KIM SENG avers that is permitted to sell its’ products under the
registered marks QUE HUONG, Registration No. 2099092 (Attached as Exhibit

LA/195720.1/CE1 -7-
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“A”) and OLDMAN QUE HUONG brand, Registration No. 231 1982 (Attached as

Exhibit “B”), without approval of Plaintiff. KIM SENG is without knowledge or
information sufficient to form a belief as to the truth of the allegations of this
paragraph insofar as they concern other defendants, and on that basis denies the
allegations and implications of liability contained therein.
FIFTH CLAIM FOR RELIEF
(Based on Purported Statutory and Cominon Léw Unfair Competition)

36. In answering paragraph 36 of the Complaint, KIM SENG incorporates
by reference the responses contained herein. '

37. The allegations of this paragraph are conclusions of law which require
no respdnse. To the extent facts are alleged, they are denied insofar as they concern
KIM SENG. KIM SENG avers that is permitted to sell its’ products under the
registered marks QUE HUONG, Registration No. 2099092 (Attached as Exhibit
“A”) and OLDMAN QUE HUONG brand, Registration No. 2311982 (Attached as
Exhibit “B”), without approval of Plaintiff. KIM SENG is without knowledge or
information sufficient to form a belief as to the truth of the allegaﬁons of this |
paragraph insofar as they concern other defendants, and on that basis denies the
allegations and implications of liability contained therein.

38. The allegations of this paragraph are conclusions of law which require
No response. .To the extent facts are alleged, they are denied insofar as they concern
KIM SENG. KIM SENG avers that is permitted to sell its’ products under the
registered marks QUE HUONG, Registration No. 2099092 (Attached as Exhibit
“A”) and OLDMAN QUE HUONG brand, Registration No. 2311982 (Attached as
Exhibit “B”), without approval of Plaintiff. KIM SENG is without knowledge or
information sufficient to form a belief as to the truth of the allegations of this
paragraph insofar as they concern other defendants, and on that basis denies the
allegations and implications of liabilify contained therein.

39. The allegations of this paragraph are conclusions of law which require
LA/195720.1/CE1 : -8-
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‘no response. To the extent facts are alleged, they are denied insofar as they concern

KIM SENG. KIM SENG avers that is permitted to sell its’ products under the
registc_ared marks QUE HUONG, Registration No. 2099092 (Attached as Exhibit
“A’) and OLDMAN QUE HUONG brand, Registration No. 231 19824(Attached as
Exhibit “B”), without approval of Plaintiff. KIM SENG is without knowledge or
information sufficient to form a belief as to the truth of the allegations of fhis
paragraph insofar as they concern other defendants, and on that basis denies the
allegations and implications of liability contained therein.

40. Thé allegations of this paragraph insofar as they concern KIM SENG
are denied. KIM SENG is without knowledge or information sufficient to form a
belief as to the truth of the allegations of this paragraph insofar as they concern
other defendants, and on that basis denies the allegations and implications of
liability contained therein. |

41. The allegations of this paragraph insofar as they concern KIM SENG
are denied. KIM SENG is without knowledge or mforﬁaﬁon sufficient to form a
belief as to the truth of the allegations of this paragraph insofar as they concern
other defendants, and on that basis denies the allegations and implications of
liability contained therein. | |

- PRAYER FOR RELIEF L
As to the prayer for relief, KIM SENG denies that Plaintiff is entitled to any

of the items set forth in the prayer for relief.
AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE
(Failure to State a Claim)
42, Plaintiff’s Complaint and each and every purported cause of action

contained therein fails to state a claim upon which relief may be granted.
/11
/17
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SECOND AFFIRMATIVE DEFENSE
(First Amendment)
43. Plaintif®'s Complaint and each and every purported cause of action
contained therein is barred by the First Amendment to the United States
Constitution. ' '

THIRD AFFIRMATIVE DEFENSE
(Unfair Competition)
44, Plaintiff lacks standing to pursue all or some of the relief that it has

requested in the instant action because Plaintiff has, before and in furtherance of

this litigation, engaged in unfair competition, intimidation, and/or anti-competitive
activities calculated to do damage to KIM SENG’s business.
FOURTH AFFIRMATIVE DEFENSE
(Violation of Procedural Due Process)

45. PlaintifP’s Complaint, to the extent that it seeks exemplary or punitive
damages pursuant to section 3294 of the Civil Code, violates KIM SENG’s right to
procedural due process under the Fourteenth Amendment of the United States
Constitution, and the Constitution of the State of California, and therefore fails to
state a cause of action upori which either punitive or exemplary damages can be
awarded.

FIFTH AFFIRMATIVE DEFENSE

(Excessive Fines)

46. Plaintif’'s Complaint and each and every purported cause of action
contained therein fails since the Complaint, to the extent that it seeks punitive or
exemplary damages pursuant to section 3294 of the Civil Code, violates KIM
SENG’s rights to protection from "excessive fines" as pfovided in the Eighth
Amendment of the United States Constitution and Article I, Section 17, of the
Constitution of the State of California, and violates KIM SENG’s rights to

substantive due process as provided in the Fifth and Fourteenth Amendments of the
LA/195720.1/CE1 -10-
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United States Constitution and the Constitution of the State of California, and
therefore fails to state a cause of action supporting the punitive or exemplary
damages claimed. | '

SIXTH AFFIRMATIVE DEFENSE

~ (Insufficient Description of Claims)

47. KIM SENG is informed and believes, and based upon such
information and belief, alleges that said Complaint, and each purported cause of
action therein fails, since the Complaint does not describe claims against this
answering defendant with sufficient particularity to enable this answering defendant
to determine all of the defenses it currently has. This answering defendant
therefore reserves the right to assert any defenses which may be applicable to said |
Complaint once the precise nature of the claims madé against this answeﬁng
defendant or others are determinéd. |

SEVENTH AFFIRMATIVE DEFENSE
(Truth of Statements)
| 48. KIM SENG is informed and believes, and based on such information
and belief, alleges that the Complaint and each of its causes of action are barred and
fail to state a cause of action because the statements or words, if any, allegedly
made by this answering Defendant were/are true. '
EIGHTH AFFIRMATIVE DEFENSE
(Opinion)

49, KIM SENG is informed and believes, and based on such information
and belief, alleges that the Complaint and each of its causes of action are barréd and
fail to state a cause of action because the statements or words, if any, allegedly
made by this answering defendant, were statements of opinion , not fact.

.~ NINTH AFFIRMATIVE DEFENSE |
(Indemnification and Contribution)
50. KIM SENG asserts that if it is established that defendant is in any

LA/195720.1/CEIl -11 -
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manner legally responsible for any of the damages claimed by plaintiff in’any of the
causes of action in the Complaint, such damages were proximately caused by other
persons or entities not yet parties to this action and over whom defendant has no
control and defendant is entitled to indemnity or contribution from these other
parties. ,
TENTH AFFIRMATIVE DEFENSE
(Set Off)
51. KIM SENG asserts that if it is established that defendant is in any

manner legally responsible for any of the damages claimed by plaintiff in any of the

causes of action in the Complaint, defendant is entitled to a set off of these damages
with the damages that result from the wrongful acts of plaintiff and/or others. .
ELEVENTH AFFIRMATIVE DEFENSE
(Comparative Fault) |

52. KIM SENG asserts that any loss, injury, or damage alleged in the
Complaint was directly and/or proximately caused and contributed to by the actions
of other persons other than defendant, including, but not limited to, plaintiff and
their égents, empioyees, and representatives. Therefore, plaintiff’s recovery against
defendant, if any, should be reduced in proportion to the percentage of
responsibility attributable to persons other than defendant. |

TWELVETH AFFIRMATIVE DEFENSE
(Doctrine of Fair Competition)

53. KIM SENG is barred from any relief in this action under and by virtue
of the doctrine of fair competition.' o
THIRTEENTH AFFIRMATIVE DEFENSE
(Right to Compete)
54. KIM SENG is informed and believes, and based upon such
information ahd belief, alleges that each purported cause of action contained in the

Complaint against this answering defendant is barred because of defendant’s
LA/195720.1/CE1 -12 -
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privilege and right to compete.
FOURTEENTH AFFIRMATIVE DEFENSE
(Laches)
55. KIM SENG is informed and believes, and based upon such

information and belief, alleges that each purported cause of action contained in the

Complaint against this answering defendant is barred by laches.
FIFTEENTH AFFIRMATIVE DEFENSE

(Acquiescence)

56. KIM SENG is informed and believes, and based upon such
information and belief, alleges that each purported cause of action contained in the
Complaint against this answering defendant is barred by' the doctrine of laches.

SIXTEENTH AFFIRMATIVE DEFENSE
(Unclean Hands)
57. KIM SENG is informed and believes, and based upon such

information and belief, alleges that each purported cause of action contained in the

Complaint against this answering defendant is barred by Plaintiff’s unclean hands.
SEVENTEENTH AFFIRMATIVE DEFENSE
(Statute of Limitations)
58. KIM SENG 'is informed and believes, and based upon such

information and belief, alleges that each purported cause of action contained in the
Complaint against this answering defendant is barred because of the statute of
limitations. | |
COUNTERCLAIM FOR DECLARATORY JUDGMENT

59. Counter-Claimant KIM SENG asserts the following counterclaim
against Counter-Defendant, GREAT RIVER CORPORATION (“GREAT
RIVER”).

60. The counterclaim alleged by KIM SENG against GREAT RIVER, is
for declaratory judgment that KIM SENG has not committed Trademark

LA/195720.1/CE1 -13-
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Infringement, Trademark Dilution, False Designation of Origin and common law
Unfair Competition.

61. This Court has jurisdiction' over the subject matter and perSonal
jurisdiction over the parties by reason of the Declaratory Judgment Act, 28 U.S.C. §
2201, § 2202 and pursuant to 28 U.S.C. § 1338 and 15 US.C. § 1121,

62. This counterclaim is compulsory or permissive under the Federal
Rules of Civil Procedure Rule 13.

63. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1391.

PARTIES AND GENERAL ALLEGATIONS

64. KIM SENG has been accused by GREAT RIVER in the Complaint

for Trademark Infringement, Trademark Dilution, False Designation of Origin and

common law Unfair Competition.

65. GREAT RIVER has created a justiciable controversy with KIM SENG
by its claims, charges and allegations stated in the Complaint.

66. KIM SENG is a corporation organized and existing under the laws of
the State of California, having its principal place of business at 1561 Chapin Road,
Montebello, CA 90640.

67. KIM SENG is informed and believes that counter-defendant, GREAT

RIVER is a corporation organized and existing under the laWs of the State of
California, having its principal place of business m the City of Industry, California
91748. .

68. KIM SENG manufactures, imports, sells and/or distributes in interstate
commerce its own line of dry foods and canned and bottled goods with a substantial
shelf ﬁfe, such as rice sticks, rice noodles, ﬁsh sauce, and other related products.
KIM SENG owns the rights in certain copyrights, trademarks and trade dress
associated with these goods. | '

| 69. As early as January 1988, KIM SENG began using the words QUE
HUONG as part of the trademark “OLDMAN QUE HUONG BRAND”, together

LA/195720.1/CE1 -14 -
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with a logo, for rice sticks (the “OLDMAN QUE HUONG mark”). The words
QUE HUONG are Vietnamese and translate generally to “home country” or “old
country”. |

70.  On or about January 25, 2000, the OLDMAN QUE HUONG mark was
registered in the U.S. Patent and Trademark Office (“PTO”) as Registration No.
2311982. A true and correct copy of the registration is attached hereto as Exhibit
“A”.

71.  In or about March 1993, KIM SENG began using the words QUE
HUONG alone for rice sticks and fish sauce. On or about September 23, 1997, the
mark QUE HUONG was registered in the PTO as Registration No. 2099092. A
true and correct copy of the registration is attached hereto as Exhibit “B”.

72. . Since 1993, KIM SENG has used, and continues to use, the term QUE
HUONG in interstate commerce in connection with the sale and distribution ofa
number of other KIM SENG products, in conjunction with its copyrighted logo
designs, including for example a logo with a boy on a buffalo. |

73. KIM SENGis informed and believes that GREAT RIVER operates a
meat factory within the Central District of California and that it sells packaged meat
products in eésily-perishable, refrigerated form.

74. KIM SENG and GREAT RIVER each use the words QUE HUONG in
connection with the sale and distribution of different products which are sold
through different and distinct channels of distribution. In the more than 17 years in
which KIM SENG has used the term QUE HUONG for its dry goods and
nonperishable food products, KIM SENG has never received any information or
Aclaim that any consumer haé confused as to the goods of KIM SENG and GREAT
RIVER, as originating from the same source.

75.- The principals of KIM SENG and GREAT RIVER are acquainted with
each other. GREAT RIVER has known ab.out KIM SENG’s use of the words QUE
HUONG for food products for the past 17 years. Despite this knowledge, GREAT

LA/195720.1/CE1 ' -15-
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RIVER has never objected to, nor taken an'y. actibn to restrict KIM SENG’s use of
the words QUE HUONG until recently.

76. KIM SENG does not believe that its use of the term QUE HUONG in
connection with the sale and distribution of any of its products, infringes on any
valid, enforceable trademark rights of GREAT RIVER. Nevertheless, the
accusations and the demands of GREAT RIV_ER have created an actual controversy
within the jurisdiction of this Court pursuant to 28 U.S.C. §§2201 and 2202.

77.  An actual controversy has arisen and now exists between KIM SENG
and GREAT RIVER in connection with their respective trademark rights 'in and to
the mark QUE HUONG. KIM SENG contends that:

a.  GREATRIVER hasno enforceable trademark rights in the term
QUE HUONG.
b.  KIM SENG’s use of the term QUE HUONG is not likely to

cause confusion, mistake, or deception as to the source, origin, sponsorship, or

quality of KIM SENG’s goods.

c. KIM SENG’s use of the term “Que Hong” is not likely to cause
confusion as to the source or quality of KIM SENG’s goods.

d.  KIM SENG’s use of the term QUE HUONG does not constitute
trademark infringement, trademark dilution, false designation of origin, or common
law unfair competition.

€. GREAT RIVER’s delay in asserting any objection to KIM
SENG’s use of the words QUE HUONG for a period of approximately twelve (17)
years, has caused KIM SENG to change its position to 1ts detriment in reliance on
GREAT RIVER’s inaction. '

f. KIM SENG’s use of the words QUE HUONG is protected under
the fair use doctrine.

g. KIM SENG’s rights in the words QUE HUONG are superior to
those of GREAT RIVER, at least with respect to certain goods and channels of

LA/195720.1/CE1 -16 -
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78. KIM SENG is informed and believes that GREAT RIVER disputes the
above contentions. Thus, a judicial declaration is necessary and proper so that the
parties may ascertain their respective righté and obligations.

WHEREFORE, KIM SENG prays for relief as follows:

1. Fortheentryofa judgment declaring:

a. That KIM SENG’s use of the words QUE HUONG in
connection with either of its registered trademarks, as alleged above, or otherwise,
does not infringe any valid rights GREAT RIVER may have in or to the words
QUE HUONG under the laws of the United States or under the laws of the State of
California; |

b.  That KIM SENG’s use of the words QUE HUONGin -
connéction with either of its registered trademarks, as alleged above, or otherwise,
does not constitute unfair competition under the laws of the United States or under
the laws of the State of California; |

c. That KIM SENG’s rights in and to the words QUE HUONG are
superior to the rights, if any, of GREAT RIVER, at least with respect to certain
goods and channels of trade;

d.  That GREAT RIVER’s obJectlons to KIM SENG’s use of the
words QUE HUONG are barred by the doctrine of laches;

€. That GREAT RIVER’s objections to KIM SENG’s use of the
words QUE HUONG are barred by the doctrine of waiver; -

f  That GREAT RIVER’s objections to KIM SENG’s use of the
words QUE HUONG are barred by the doctrine of estoppel;

‘g That GREAT RIVER’S objections to KIM SENG’S use of the
words QUE HUONG are barred because GREAT RIVER has acquiesced in KIM
SENG’s use of those words for a period of 17 years; and,

h.  That KIM SENG’s use of the words QUE HUONG is protected

LA/195720.1/CEl -17 -
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under the fair use doctrine.

2. For the entry of a permanent injunction enjoining GREAT RIVER
from contacting any of KIM SENG’s customers and/or from prosecuting any
trademark infringement or unfair competition litigation against them based upon
their sale of KIM SENG products bearing the words QUE HUONG; and,

3.  For such further and other relief as the Court may deem just and

proper.

Dated: May 222005 ROPERS, MAJESKI, KOHN &.

BENTLEY

By:

ERNEST E. PRICE

TRUC M. LUU

Attorneys for Defendant

KIM SENG COMPANY, A
CALIFORNIA CORPORATION;
AND DOES 1 THROUGH 10,
INCLUSIVE
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EXHIBIT A




Int. CL: 30
Prior U.S. Cl.:_ 46

United States Patent and Trademark Office

/

TRADEMARK

PRINCIPAL REGISTER

' QUE HUONG

KIM-SENG COMPANY (CALIFORNIA CORPO-
RATION)

4408 WORTH STREET

LOS ANGELES. CA 90063

FOR: SAUCES, FISH SAUCE, RICE NOO-
DLE5 AND RICE STICKS, IN CLASS 30 (US.
CL. 46). -
FIRST USE 3-0-1993; IN COMMERCE
3-0-1993, |

THE ENGLISH TRANSLATION OF "QUE
HUONG™ IS “ONE'S NATIVE LAND" OR
“COUNTRY", OR “ONE'S FATHERLAND",

SER. NO. 75-113,449, FILED 7-12-199.

GEOFFREY FOSDICK, EXAMINING ATTOR-
NEY

Reg. No. 2,099,692__
Registered Sep. 23, 1997




EXHIBIT B




Int. Cl.: 30
Prior U.S. Cl.: 46

Unitéd States Patent and Trademark Office

Reg. No. 2,311,982
Registercd Jan, 25, 2000

TRADEMARK
PRINCIPAL REGISTER-

KIM SENG COMPANY (CALIFORNIA CORPO-
RATION) - .

4408 WORTH STREET

1.0S ANGELES, CA 90063

FOR: STAFPLE FOODS, NAMELY, RICE NOO-
DLES, RICE STICKS, AND VERMICELLI, TN
CLASS 30 (U.S. CL. 46).

FIRST USE 1-0-1983: IN COMMERCE
1-0-1988. ° -

OWNER OF U.S. REG, NO. 2,099,092,

NO CLAIM 1S MADE TO THE EXCLUSIVE
RIGHT TO USE “BRAND", APART FROM THE
MARK AS SHOWN.,

THE MARK CONSISTS OF THE WORDS
“OLDMAN QUE HUONG DBRAND", AND THE
DISTINCTIVE LOGO OF A BEARDED
FARMER.

THE ENGLISH TRANSLATION OF TIIE
NON.ENGLISH WORDING ON THE SPECI-
MENS IS AS FOLLOWS: “RICE NOODLES
FROM QUE-LAM, THE OLD MAN FROM THE
NATIVE LAND BRAND. STECIALLY-MADE
BIG STRAND."

SER. NO, 75-662,906, FILED 3-~18-1999.
PAULLA MAHONEY, EXAMINING ATTORNEY
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Ropers Majeski Kohn & Bentley
A Professional_Corperation

Los Angeles
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CASE NAME: DEREK & CONSTANCE LEE CORPORATION v. KIM SENG
COMPANY :

ACTIONNO.: CV 05-3535 GPS (JTLx)
PROOF OF SERVICE

I am a citizen of the United States. My business address is 515 South Flower Street, Suite
1100, Los Angeles, CA 90071. I am employed in the County of Los Angeles where this service
occurs. Iam over the age of 18 years, and not a party to the within cause. I am readily familiar
with my employer’s normal business practice for collection and processing of correspondence for
mailing with the U.S. Postal Service, and that practice is that correspondence is deposited with
the U.S. Postal Service the same day as the day of collection in the ordinary course of business.

On the date set forth below, following ordinary business practice, I served a true copy of
the foregoing document(s) described as:

ANSWER TO COMPLAINT AND COUNTER CLAIM

(BY FAX) by transmitting via facsimile the document(s) listed above to the
fax number(s) set forth below, or as stated on the attached service list, on
this date before 5:00 p.m. -

(BY MAIL) I caused such envelope(s) with postage thereon fully prepaid to
be placed in the United States mail at Los Angeles, California.

(BY PERSONAL SERVICE) I caused such envelope(s) to be delivered by hand
this date to the offices of the addressee(s).

(BY OVERNIGHT DELIVERY) I caused such envelope(s) to be delivered to an

overnight delivery carrier with delivery fees provided for, addressed to the
person(s) on whom it is to be served.

O 0 8 M

Gary Freedman, Esq. (SBN 49922) Peter W. Ross, Esq. (SBN 109741)

Law Offices of Gary Freedman N. Kemba Extavour

1149 Third Street, Suite #200 Browne & Woods, LLP _

Santa Monica, CA 90403 450 North Roxbury Drive, Seventh Floor
Phone: (310) 576-2444 Beverly Hills, CA 90210-4231

Fax: (310) 576-2440 Phone: (310) 274-7100

Fax: (310) 275-5697

(Federal) 1declare that I am employed in the office of a member of the bar of
this court at whose direction the service was made.

Executed on May 20, 2005, at Los Angeles, California.

"Toni Pierson

LA/195630.1/CE1




Ropers Majeski Kohn & Bentley
A Professional_Corperatio
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CASE NAME: DEREK & CONSTANCE LEE CORPORATION v. KIM SENG
COMPANY

ACTIONNO.: CV 05-3635 GPS (JTLx)
PROOF OF SERVICE

I am a citizen of the United States. My business address is 515 South Flower Street, Suite
1100, Los Angeles, CA 90071. I am employed in the County of Los Angeles where this service
occurs. I am over the age of 18 years, and not a party to the within cause. I am readily familiar
with my employer’s normal business practice for collection and processing of correspondence for
mailing with the U.S. Postal Service, and that practice is that correspondence is deposited with
the U.S. Postal Service the same day as the day of collection in the ordinary course of business.

On the date set forth below, following ordinary business practice, I served a true copy of
the foregoing document(s) described as:

MOTION FOR SUSPENSION OF PROCEEDING PENDING OUTCOME OF FEDERAL
CIVIL ACTION

B (BY FAX) by transmitting via facsimile the document(s) listed above to the
fax number(s) set forth below, or as stated on the attached service list, on
this date before 5:00 p.m.

Bl (BY MAIL) I caused such envelope(s) with postage thereon fully prepaid to
be placed in the United States mail at Los Angeles, California.

(BY PERSONAL SERVICE) I caused such envelope(s) to be delivered by hand
this date to the offices of the addressee(s).

] (BY OVERNIGHT DELIVERY) I caused such envelope(s) to be delivered to an
overnight delivery carrier with delivery fees provided for, addressed to the
person(s) on whom it is to be served.

O

GARY J. NELSON
CHRISTIE, PARKER & HALE
P. O. Box 7068
Pasadena, CA 91109-7068

(Federal) 1 declare that I am employed in the office of a member of the bar of -
this court at whose direction the service was made.

Executed on November 30, 2005, at Los Angeles, California.

CARMELA ELIAS

\

ENVELOPE(S):

LA/195630.1/CE1




